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Synopsis
Patient sued doctor and hospital for medical
malpractice after sustaining brain damage
while hospitalized for pneumonia. The
Superior Court, Carroll County, William F. Lee,
Jr., J., entered judgment for doctor and hospital
pursuant to jury verdict. Patient appealed,
and the Court of Appeals affirmed. Granting
certiorari, the Supreme Court, Fletcher, C.J.,
held that: (1) presumption of due care on
part of physicians, nurses, and other medical
professionals is a rebuttable presumption of
law; and (2) instructing jury on presumption
of due care does not suggest that jury must
hold plaintiff to a higher standard of proof
than preponderance of evidence; but (3) pattern
jury instruction on that presumption should
be changed to explain more clearly the
presumption's relationship to plaintiff's burden
of proof and defendant's standard of care.

Judgment affirmed.

Sears, P.J., concurred specially and filed an
opinion.

Hunstein, J., filed a dissenting opinion.

Procedural Posture(s): On Appeal.
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Opinion

*302  FLETCHER, Chief Justice.

Following an eight-day trial, the jury in this
medical malpractice action returned a defense
verdict in favor of the doctor and hospital.
The Court of Appeals of Georgia affirmed in
a two-page unpublished opinion. 1  We granted
the plaintiffs' petition for the writ of certiorari
to consider whether trial courts in medical
negligence cases should give the standard jury
instruction on the presumption that medical
services are performed in an ordinarily skillful
manner. Because the presumption charge did
not unfairly accentuate the plaintiffs' burden
of proof in this case and the jury charge as
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a whole made clear that the plaintiffs had to
prove negligence by a preponderance of the
evidence, we hold that the trial court did not err
in giving the charge and affirm. Due to possible
confusion, however, about how juries should
apply the charge, we recommend changes in the
language of the pattern instruction for use in
future cases.

Mary Jo Beach and her husband sued Mark
L. Lipham, M.D., and Tanner Medical Center
for negligence after she suffered brain damage
and other injuries in the hospital on January
5, 1995. The jury heard testimony from
twenty-two witnesses, including ten doctors
and four nurses. The Beaches presented expert
testimony that Dr. Lipham fell below the
standard of care in ordering high doses of
morphine and in failing to order adequate
monitoring of Beach and the hospital's nurses
fell below the standard of care in failing to
properly monitor her. Dr. Lipham countered
with expert testimony that he prescribed the
right treatment for Beach's pneumonia and
the proper amount of monitoring; likewise,
the hospital presented evidence that its nurses
followed the doctor's orders and standard
procedures in caring for Beach.

In its jury charge, the trial court first stated that
the plaintiffs had the burden of proving their
case by a preponderance of the evidence *303
and explained that concept. The trial court
gave the “presumption of due care” charge as
part of two pages of instructions explaining
the standard of care: “ In Georgia the law is
such where there is a presumption that medical,
surgical, and nursing services were performed
in an ordinarily skillful manner, and the burden
is on the Plaintiffs to show a want of due care,

skill, and diligence.” Beach excepted to the
charge as giving too much emphasis to her
burden to prove that the defendants deviated
from the standard of care, but the trial court
overruled the objection. The jury returned a
verdict in favor of the defendants after just 15
minutes of deliberations.

On appeal, Beach challenged the giving of the
presumption charge as her sole enumeration
of error. The court of appeals ruled that the
trial court did not err in giving it because
our appellate courts have consistently approved
the charge. 2  This Court granted review to
address whether the court of appeals erred in
approving the use of the standard charge, which
is routinely given in medical malpractice cases.

**405  1. Both this Court and the court of
appeals have held that the presumption of
due care charge is a correct statement of the
law in Georgia. 3  In Shea v. Phillips, 4  we
stated the following: “In an action brought
by a patient against his physician or surgeon
for malpractice, the presumption is that the
medical or surgical services were performed in
an ordinarily skil[l]ful manner, and the burden
is on the one receiving the services to show
a want of due care, skill, and diligence.” 5

This Court explained that a plaintiff ordinarily
must present testimony from doctors as expert
witnesses to overcome the presumption of due
care and establish a doctor's negligence.

Although the Shea case dealt with whether the
plaintiff had presented sufficient evidence of
negligence to raise a jury question, the court of
appeals has addressed whether the presumption
should be given as a jury instruction in a
medical negligence action. In Overstreet v.
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Nickelsen, 6  the plaintiff asserted that the trial
court erred in giving the presumption of due
care charge after the plaintiff introduced expert
testimony that the defendants did not exercise
the required standard of care. Examining
presumptions in civil cases, then-Judge Carley
concluded that the contested charge stated a
rebuttable presumption of law. “Thus, under
Georgia law, the presumption *304  is that, in
the absence of evidence to the contrary, medical
services were performed in an ordinary, skillful
manner. The proof required to rebut that
presumption must come from expert medical
witnesses.” 7  The court in Overstreet held that
the due-care presumption did not vanish when
the plaintiff introduced contrary evidence and,
therefore, the trial court did not err in charging
the jury concerning the rebuttable presumption.

 Like the court of appeals, we conclude that
the presumption of due care is a rebuttable
presumption of law. 8  It is a legal inference or
assumption that physicians, nurses, and other
medical professionals exercise due care and
skill in their treatment of a patient based on
their education, training, and experience. To
overcome the presumption in the typical case,
the injured patient must present evidence from
expert medical witnesses that the defendants
did not exercise due care and skill in
performing their services. 9

 2. Presumptions in civil cases have an effect
at two stages during a jury trial: when a
party moves for a directed verdict and when
the trial court instructs the jury. 10  Under
Georgia law, a rebuttable presumption of law
generally does not vanish when the opposing
party introduces evidence contrary to the

presumption. 11  As Professor Milich explains
in his treatise on Georgia evidence, “it does
not matter how much counter evidence the
opponent has presented to rebut the presumed
fact, the presumption remains alive through
jury instructions and can only disappear if the
jury decides to discount it.” 12

The Beaches do not challenge the trial court's
use of the due-care presumption in determining
whether they presented sufficient evidence of
negligence to raise a jury question. Instead,
they ask this Court to find that the giving
of the presumption as a jury charge was
prejudicial to them because **406  the experts
gave conflicting testimony about the required
standard of care.

 After reviewing the trial court's charge to
the jury in this case, we hold that the
court of appeals did not err in approving
the use of the standard jury instruction on
the presumption that medical services are
performed in an ordinarily skillful manner.
The instruction *305  is a correct statement
of the substantive law in Georgia. It is part
of the recommended pattern jury instructions
for medical negligence cases. 13  It does not
suggest to jurors that they must hold the
plaintiff to a standard of proof other than
the preponderance of the evidence. Moreover,
the challenged instruction is appropriate in
medical negligence cases because physicians
and nurses, like other professionals, are held
to a higher standard of care than ordinary
negligence; they must exercise the degree of
care generally employed by other members of
their profession. The charge helps ensure that
jurors, who are not trained in medicine, judge
the actions of medical professionals based on
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the evidence of witnesses who do have the
requisite training. Finally, as one sentence in a
twenty-page charge, the charge did not impose
undue emphasis on the plaintiffs' burden to
prove the defendants' lack of due care or impose
a double burden of proof on plaintiffs. Instead,
the charge as a whole consistently stated that
the plaintiffs had the burden to prove their case
by the preponderance of the evidence. 14

 3. Despite our approval of the instruction here,
we acknowledge that the pattern charge may be
confusing to jurors because they are not told
how much weight to give the presumption or
how much rebuttal evidence is required. 15  The
fact that the instruction is a correct statement
of law does not mean that it is the clearest
statement of the law, especially for jurors
without legal training. 16  Since an important
goal of a jury charge is to explain the law in
“simple, straightforward, and understandable
language,” 17  we conclude that the wording of
the presumption charge needs to be revised.

 In discussing the presumption, the pattern
jury instruction needs to explain more clearly
the presumption's relationship to the plaintiff's
burden of proof and the defendant's standard
of care. The jury needs to be instructed
that (1) the law presumes that physicians (or
other medical professionals) perform medical
services in an ordinarily skillful manner; (2) the
person claiming an injury may overcome this
legal presumption by introducing evidence that
the physician *306  did not treat the patient
in an ordinarily skillful manner; (3) expert
medical testimony is required to overcome the
presumption; and (4) the plaintiff's burden in
proving the physician's lack of due care and

skill is by the preponderance of the evidence.
These suggested changes are intended to
uphold the tradition of having physicians
judged by their peers while ensuring that jurors
are instructed that the due-care presumption
does not change the plaintiff's burden of proof
in medical negligence cases.

Judgment affirmed.

All the Justices concur, except SEARS, P.J.,
who concurs specially and HUNSTEIN, J., who
dissents.

SEARS, Presiding Justice, concurring
specially.
Because I agree with the majority that the
presumption of due care charge given by the
**407  trial court in this case did not unfairly
impact the plaintiff's case, I concur in affirming
the trial court's judgment. However, because
the charge on the presumption of due care has
the potential to be confusing and misleading
and is redundant to the standard charge on the
plaintiff's burden of proof, I disagree with the
majority's approval, albeit in modified form, of
the continued use of the charge.

Initially, I note the presumption of due care
“is ... properly understood as a way of
allocating the burden of proof in a malpractice
case.” 1  Reflecting this understanding is this
Court's decision in Shea v. Phillips, 2  which, it
appears, is the case in which the presumption
originated in this State. In Shea, this Court
stated that, in a medical malpractice action,
there is a “presumption ... that the medical
or surgical services were performed in an
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ordinarily skil[l]ful manner.” 3  The cases and
treatises cited by Shea for this proposition,
however, stand only for the proposition that
“in a medical malpractice case the burden
rests with the plaintiff to prove a lack of
due care, skill, or diligence.” 4  In this regard,
the presumption of due care reflects the
substantive rule that there is no “presumption
of negligence ... because unfavorable results
follow medical treatment” 5  and that the
plaintiff in such an action should, as a matter of
policy, have the burden of *307  establishing
the lack of due care by a preponderance of the
evidence. 6

Because the presumption of due care is merely
a way of placing the burden of proof on the
plaintiff in a malpractice action, a charge on
the presumption adds nothing to the standard
charge on the plaintiff's burden of proof and
is redundant. 7  When a presumption such as
the presumption of due care “ ‘is advanced in
favor of one upon whom the burden of proof
does not rest, it really adds nothing to the duty
or burden of the other party, since the latter is
already under the obligation to present proof in
support of his contention, and the presumption
only reiterates that obligation.’ ” 8  McCormick
on Evidence notes that when a presumption
operates to assign the burden of persuasion
on an issue, as does the presumption of due
care, there is no need to charge the jury on
the presumption, as the charge on the burden
of persuasion adequately informs the jury of
the policies underlying the presumption. 9  The
redundancy of a charge on the presumption of
due care, coupled with the fact that a charge on
the plaintiff's burden of persuasion adequately
informs the jury of the policies underlying

the presumption, is reason enough to forego a
charge on the presumption.

In addition, as is demonstrated by the difficulty
that courts have in determining the meaning
and role of presumptions, charging on the
presumption of due care can potentially be
misleading and confusing to a jury that
is unversed in the law. 10  For example, a
charge on the presumption of due care may
**408  be misleading in that it might cause
certain jurors to think that the presumption
establishes “ ‘some inherent probability’ ”
that the defendant exercised due care. 11

Furthermore, the charge might be confusing
to a jury in that it adds an extra layer of
consideration to the jury's deliberations by
requiring it not only to determine whether the
plaintiff has shown by a preponderance of the
evidence that the defendant was negligent, but
also to determine the moment at which the
plaintiff's evidence is sufficient to discount or
overcome the presumption. 12  In my opinion,
a charge on the presumption of due care
unnecessarily complicates *308  the jury
charge and introduces possible confusion into
the jury's deliberations. Instead of sanctioning
such complication and confusion, this Court
should strive to simplify jury instructions.

Moreover, because the standard charge on
the plaintiff's burden of proof informs jurors
that the plaintiff must prove that the medical
professional did not perform his or her services
with the due care and skill exercised by his
profession and that the plaintiff must ordinarily
present expert witnesses such as doctors to
meet his burden, the standard charges are
sufficient, without the presumption, to satisfy
the concern expressed in the majority opinion
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that jurors judge medical professionals “based
on the evidence of witnesses who ... have the
requisite [medical] training.” 13

Because a charge on the presumption of due
care is redundant to the standard charge on the
plaintiff's burden of proof and unnecessarily
creates the opportunity for confusion and error,
I would disapprove of the giving of such a
charge. However, because the charge in this
case was one sentence of an otherwise complete
and appropriate charge on the plaintiff's burden
of proof, and because the evidence of the
appellees' negligence was weak, I conclude that
any error in charging on the presumption of due
care was harmless. 14

For the foregoing reasons, I concur specially in
the majority opinion.

HUNSTEIN, Justice, dissenting.
Standard jury charges in Georgia medical
malpractice cases since Shea v. Phillips, 213
Ga. 269, 98 S.E.2d 552 (1957), routinely
advise the jury it should presume medical
services are performed in an ordinarily skillful
manner. Plaintiffs contend this presumption
instruction misleads the jury into believing that
a malpractice plaintiff bears a double burden of
proving his case. The majority acknowledges
that the challenged charge may be confusing
to jurors but holds that the charge as a whole
did not place undue emphasis on plaintiffs'
burden to prove the defendants' lack of due
care or impose a double burden of proof;
the special concurrence holds that the giving
of the challenged charge was erroneous but
not reversible error. Because I believe the

presumption charge at issue serves no purpose
other than to amplify the fact that a plaintiff in a
medical malpractice action bears the burden of
proof by a preponderance of the evidence and
the majority's modified charge does nothing
to reduce the *309  potential to mislead or
confuse the jury into believing that the plaintiff
bears a double burden of proof, I dissent.

The term “presumption” in the context of
medical malpractice actions is clearly used as
a shorthand for assigning the burden of proof;
it does not involve a shifting of the burden of
proof to the plaintiff in the traditional sense,
as the plaintiff already has the burden of proof
under the ordinary rules governing negligence
actions. To add to that burden the obligation
to overcome a presumption of due care places
upon a plaintiff a double burden. See Peacock
v. Piper, 81 Wash.2d 731, 504 P.2d 1124, 1127
(1973). **409  Numerous other jurisdictions
have resolved the specter of imposing a
double burden of proof by allowing for an
instruction on the plaintiff's burden of proof,
but omitting an instruction as to the alleged
presumption of due care. See, e.g., Matheny
v. Fairmont General Hosp., 575 S.E.2d 350
(W.Va.2002); Wardell v. McMillan, 844 P.2d
1052 (Wyo.1992); Gaston v. Hunter, 121 Ariz.
33, 588 P.2d 326 (App.1978); Richmond v.
A.F. of L. Medical Service Plan, 421 Pa. 269,
218 A.2d 303 (1966). As the survey of law
undertaken by the Court of Appeals of Arizona
in Gaston shows:

If the [presumption charge]
is intended to create a
presumption in favor of
a defendant physician, it
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is a strange species of
presumption indeed. It does
not fit the typical description
of a presumption in a
civil case—that is, a rule
that shifts the burden of
producing evidence to the
party against whom the
presumption operates ....
Rather, this “presumption”
appears to do no more than
merely restate the familiar
rule that the plaintiff has
the burden of proving the
defendant negligent.

Gaston, supra, 588 P.2d at 348–349.

Here, the trial court instructed the jury on the
appropriate burden of proof and then instructed
the jury that

[i]n Georgia the law is such
where there is a presumption
that medical, surgical,
and nursing services were
performed in an ordinarily
skillful manner, and the
burden is on the Plaintiffs
to show a want of due care,
skill, and diligence.

Such a charge misleads the jury into
believing that a plaintiff must do more than
satisfy the applicable burden of proof by
a preponderance of the evidence but must
also overcome the legal presumption that

the medical professionals performed their
duties in an ordinarily skillful manner. I
would conclude that under any circumstance
the charge is unnecessary in order to
insure that a jury in a medical malpractice
case does not draw invalid conclusions or
misapply the preponderance burden. Because
“a presumption once established, *310  does
not vanish in the face of evidence to the
contrary, but vanishes if at all, in the jury
room,” Miller v. Miller, 258 Ga. 168, 170
n. 6, 366 S.E.2d 682 (1988), reiterating the
presumption to the jury which already has
been informed of the plaintiff's burden of proof
unduly underscores to the jury the burden of
persuasion placed on the plaintiff.

Nor can I agree with the special concurrence
that the giving of the charge was harmless error.
The potential to mislead the jury into imposing
a double burden of proof or, at the very least,
confusing the jury by failing to tell them how
the presumption may be overcome, results in
error in any case, regardless of the strength
of the plaintiff's evidence of negligence and
regardless of the number of times the court
may have properly instructed the jury on
the burden of proof. The prejudicial impact
of reiterating plaintiffs' burden of proof is
especially apparent in cases such as this where
in opening and closing statements counsel for
the medical professionals emphasized both the
burden of proof and the burden of overcoming
the presumption.

Accordingly, I would find that the presumption
charge is susceptible to more than one
interpretation and improperly leaves the jury
to consider whether the charge is simply
redundant and unnecessary or imposes an
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additional burden of proof on the plaintiff.
Because there is no way for this or any other
court to determine which interpretation juries
will apply, I dissent.

All Citations

276 Ga. 302, 578 S.E.2d 402, 03 FCDR 798
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Most of the forms have been predictably bewildering.” McCormick on Evidence, §
344, at 450.

11 See Eaton, 17 Ga. L.Rev. at 42, n. 40.

12 See McCormick on Evidence, § 344, at 450–452 (describing in part the difficulty a
jury may have in dealing with charges on presumptions).

13 Majority op. at 305.

14 See Dyer v. Souther, 274 Ga. 61, 62, 548 S.E.2d 1 (2001) (in case involving undue
influence in the execution of a will, this Court held that error in including a “definite
tilt” charge when charging on the preponderance of the evidence was harmless
because “the charge as a whole was fair and adequately explained the burden of
proof and the evidence of undue influence was extremely weak.”).
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